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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff and Appellee,
Case No. 20060791
vs.
ELMER ANTHONY
CANDELARIO,
Defendant and Appellant.

REPLY BRIEF OF APPELLANT

INTRODUCTION
The parties in this case concede that the Defendant, Elmer Anthony
Candelario, (Elmer) was justifiably stopped for speeding on February 24,
2006, at the junction of Smelter Highway and 500 North in the City of
Tooele, Utah, by Tooele City Police Officers Eli Wayman and Rob Wallace.
The parties also concede that Officer Wayman verified that Elmer had
a valid driver license, the vehicle he was driving was properly registered and
that there were no outstanding warrants for his arrest.

1

Having concluded that Elmer had a valid driver license, registration
and no warrants, Officer Wayman continued his investigation by calling
Roger Niesporek who was affiliated with the Tooele City Police and ATF.
Niesporek called Lonnie Walters with AP&P. Walters then proceeded to the
site of the traffic stop, searched Elmer's vehicle and person, and found the
items sought to be suppressed in this case.
The issue to be addressed in this Reply Brief is whether Officer
Wayman's further contact with Police, ATF and AP&P authorities exceeded
the constitutional bounds of his investigative detention.
ARGUMENT
I.
OFFICER WAYMAN'S ACTIONS VIOLATED
THE FOURTH AMENDMENT
There are three levels of constitutionally permissible encounters
between law enforcement officers and the public.
" (1) An officer may approach a citizen at any time and pose
questions so long as the citizen is not detained against his will;
(2) An officer may seize a person if the officer has an
articulable suspicion that the person has committed or is about
to commit a crime...; (3) an officer may arrest a suspect if the
officer has probable cause to believe an offense had been
committed or is being committed."
State v. Markland, 2002 UT 26, f 10 n. 1, 112 P.2d 507
(quoting State v. Johnson, 805 P.2d 761, 763 (Utah 1991) ).

2

The parties concede that Elmer was justifiably stopped for speeding.
Elmer asserts, however, that the resulting detention for the purpose of calling
an ATF agent and Elmer's AP&P agent was not reasonably related in scope
to the circumstances of the initial traffic stop. He asserts that the
investigative detention evolved into a de facto arrest without probable cause.
In State v. Worwood, 2007 UT 47, the Utah Supreme Court said, "We
next consider the reasonableness of the investigative detention's scope and
duration. Because the constitutionality of an investigative detention turns on
the interconnection between the purpose of the stop and its subsequent
scope, the specific means of detention used by the police in one instance
does not create the outer limit for a constitutional investigative detention in
every case. People v. Cells, 93 P.3d 1027, 1032-33 Cal. 2004) (finding that
brandishing weapons and handcuffing a drug trafficking suspect was
justified given the suspected crime, but acknowledging that a routine traffic
stop would "rarely justify" a comparable police response).
"In evaluating the scope of a stop, the court should foremost consider
"whether the police diligently pursued a means of investigation that was
likely to confirm or dispel their suspicions quickly." Sharpe, 470 U.S. at 686
(citing Michigan v. Summers, 452 U.S. 692, 701 n. 14 (1981) That being
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said, officers are not required to use the least intrusive means available in
pursuing their investigation' the question is merely "whether the police acted
unreasonably in failing to ... pursue" alternatives. Id. at 687. The
reasonableness of a detention should be evaluated on the basis of the totality
of the circumstances facing the officer, not on judicial second-guessing. Id.
at 686-87; State v. Warren, 2003 UT 36, ] 14, 78 P.3d 590.The court should
consider whether " 'the circumstances, viewed objectively. Justify [the]
r

action, " "regardless of the individual officer's state of mind." Brigham City
v. Stuart, 126 S. Ct. 1943, 1948 (2006) (quoting Scott v. United States, 436
U.S. 128 (1978); accord Whren v. United States, 517 U.S. 806, 813 (1996)
("Subjective intentions play no role in ordinary, probable-cause Fourth
Amendment analysis."); Grahm v. Connor, 490 U.S. 386, 397 (1998)
(indicating that a fourth Amendment reasonableness inquiry requires the
court to consider "whether the officers' actions are "objectively reasonable'
in light of the facts and circumstances confronting them, without regard to
their underlying intent or motivation"); State v. Lopez, 873 P.2d 1127, 113638 (Utah 1994) ("[Sjubjective focus on the officer's state of mind at the time
of the stop is inconsistent with Fourth Amendment law.")

4

Officer Wayman informed Elmer why he had been stopped and in
response to the question, "Did you have any suspicions at that time of any
other criminal activity,'5 he replied "I did not." R217:8.
Officer Wayman testified at the suppression hearing, "After I obtained
his driver's license he stated that he didn't have his registration with him. I
asked him if he had proof of insurance on the vehicle. He stated that he
wasn't sure if he had that either. He said he had insurance, but he wasn't
sure if the documentation was in the vehicle. So I told him, I said, "Well,
look for your information, see if it is in the vehicle while I run your driver's
license." R217:9.
Officer Wayman, on direct examination, in response to a question
"What did you observe in regards to Mr. Candelario's actions while you
were in the car" responded "Well, when I initially contacted Mr. Candelario
I noticed a jacket that was on the dashboard of the vehicle. When I went
back to my car, ran his driver's license, I noticed he had taken the jacket and
was moving it around, moving other items in the car. It was not indicative of
someone looking for registration. He wasn't reaching over checking the
glove box, checking the visor, and it kind of raised a red flag with me."
R217:9-10.

5

After his first encounter with Elmer, Officer Wayman returned to his
vehicle to call dispatch to request a driver license, registration and warrant
check. While he was awaiting the results of the inquiry, Officer Wayman
returned to Elmer's vehicle and testified, "When I contacted him again I
noticed Mr. Candelario was very nervous, and I could see perspiration on his
forehead and beads of sweat forming, which to me was odd given the fact it
was February.59 R217:10-11.
After the second encounter, Officer Wayman returned to his vehicle.
"I went back to my vehicle. I ran the 28 on his car, which is the license plate.
At that point I had my Nextel phone with me and contacted Detective
Nusporick with the drug task force just to see if there was any - if he had
any information on Mr. Candelario. R217:11.
Officer Wayman called Detective Niesporek while he was waiting for
the license plate information to come back from dispatch. He testified that "I
just—I knew there was a prior history with Mr. Candelario through different
conversations, so I asked him if there was any warrants that weren't on the
system. I had been advised by the detective on a prior occasion that
sometimes there are warrants listed which don't - won't show up on the
statewide. So I asked him if there was any information he had concerning
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Mr. Candelario. He stated that he would contact AP&P and get back to me
shortly." R217:12
Detective Nusporick called back later and stated that AP&P was on
their way up. R217:12. To the question "At that point did they basically take
over the scene from you?" Officer Wayman replied "Yes. I explained to
them my suspicions that something didn't feel right, and based on his
behavior. At that point they contacted Mr. Candelario." R217:13-14.
On cross-examination, Officer Wayman testified:
Q.

Could you tell me a little bit more about your conversation with
Agent Nusporick?

A.

To my knowledge all I did was explain the behavior I noticed
with Mr. Candelario, which didn't seem consistent with just a
standard stop. My only other question to him was whether or
not there was a warrant that wasn't on the statewide system.

Q.

Agent Nu - or Officer Nusporick, I believe, told you to wait
Until AP&P arrived; did he not?

A.

He may have. I don't recall that he did.
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Q.

He may have told you that?

A.

He may have, yes

Q.

Now you recall your interview with me on April the 7th?

A.

Yes

Q.

I asked you if you knew Elmer Candelario; do you recall that?

A.

Yes. I said I knew of him.

Q.

But you couldn't remember any specific incidence?

A.

I hadn't dealt with Mr. Candelario, to my knowledge, prior to
this incident.

Q.

The only way you identified him was by his driver's license; is
that correct?

A.

Yes, Sir.

R217:16-17.
The facts relevant to a probable cause or reasonable suspicion analysis
of Elmer's encounter with Offer Wayman are, (1) Elmer was stopped for a
speeding violation, (2) he had a valid driver license, his vehicle was properly
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registered and he no outstanding warrants, (3) he was nervous and
perspiring, (4) after Elmer was told by Officer Wayman "Well, look for your
information, see if it is the vehicle while I run your driver's license", Officer
Wayman observed that Elmer was moving his jacket and other items around
and wasn't reaching over checking the glove box, or checking the visor, all
of which raised a red flag with him, (5) Officer Wayman had not dealt with
Elmer prior to the traffic stop, (6) Officer Wayman called Tooele Police
Officer and ATF agent Niesporek to ask him if he had any information on
Elmer, (7) Niesporek called AP&P agent Lonnie Walters, (8) Walters
returned Niesporek's call advising him he would drive to the scene of the
stop, (9) Niesporek called Officer Wayman advising him that AP&P was on
the way and "may have told him" to wait until they arrived and (10) When
the AP&P agents arrived, they took over the investigation, conducted the
search and found the evidence sought to be suppressed.
In Worwood, Id, at p. 8, the Utah Supreme Court said:
Investigative detentions are bound by the Fourth Amendment.
Justification for an investigative detention exists when the officer has
"' reasonable, articulable suspicion that the person has been, is, or is
about to be engaged in criminal activity.'" Reasonable suspicion
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requires a "particularized and objective basis, supported by specific
and articulable facts." Courts should evaluate these facts in their
totality, rather than looking at each fact in isolation. Although the
standard requires more than an " * inchoate and unparticularized
.. .hunch, ' " it does not require an officer to rule out to the same
degree as required for probable cause. When challenged, the state has
the burden of proving the reasonableness of the officer's actions
during an investigative detention, (citations omitted) Id. at ^|23
In considering the constitutionality of an investigative detention, we
remain mindful of the Supreme Court's two initial justifications for
allowing seizures based on reasonable suspicion rather on probable
cause. First, a detention based on a reasonable and articulable
suspicion is justified when the need to prevent "imminent criminal
activity ... outweigh [s] the ... privacy interests implicated by a
limited [investigatory] stop." Second, a detention is supposed to
involve a " "wholly different kind of intrusion upon individual
freedom' than a traditional arrest." Because a detention is supposed to
be less intrusive than an arrest, we are particularly cognizant of the
level of coercion involved, given the suspected crime. These
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justifications inform our analysis of the permissible of boundaries of
investigative detentions, (citations omitted) Id. ^[24.
There is no dispute that the first inquiry was satisfied. The traffic stop
was justifiable.
In Worwood, Id., the Court said, "We next consider whether the length
and scope of the detention are " ' strictly tied to and justified by' the
circumstances which rendered its initiation permissible." (citing Terry, 392
U.S. at 19-20.
The length of the detention has been addressed in Elmer's opening
Brief and the State's Brief. The focus here is on the scope of the detention.
As both parties have argued, "once a traffic stop is made, the detention
must be temporary and last no longer than is necessary to effectuate the
purpose of the stop.'" (citations omitted) In conducting a traffic stop,
officers "may request a driver's license and vehicle registration, conduct a
computer check and issue a citation." (citations omitted). Officers may also
"run a warrants check during the course of a routine traffic stop..., so long
as it does not significantly extend the period of detention beyond that
reasonably necessary to request a driver's license and valid registration and
to issue a citation." But once the purpose of the initial stop is concluded, ...
11

the person must be allowed to depart. Further questioning is not justified
"unless an officer has probable cause or a reasonable suspicion of a further
illegality." (citations omitted) (See State's Brief, Pages 11-12).
We can say here, as the Utah Supreme Court said in Worwood, Id. at
page 10, "Considering the Totality of the Circumstances, the Scope of
Worwood's Detention Exceeded that Justified Under Reasonable Suspicion
and Constituted a De Facto Arrest." The scope of Elmer's detention
exceeded that justified under reasonable suspicion and constituted a de facto
arrest.
During his encounter with Elmer, Officer Wayman perceived that
Elmer was nervous and perspiring. Even after Officer Wayman had asked
Elmer to look for his registration, he said it raised " a red flag" when he
observed that Elmer was moving his jacket and other items around in the
car. The nervousness, the perspiring and the moving of items around in the
car are just as consistent with legal activity as illegal activity.
Whatever illegal activity Officer Wayman may have imagined Elmer
to have been engaged in, cannot be justified by the objective facts of this
case.
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The chain of events triggered by Officer Wayman when he called in
AP&P and an ATF agent who was also a Tooele City Police Office, resulted
in a de facto arrest unsupported by a reasonable suspicion of illegal activity
and probable cause.
Once AP&P advised Officer Wayman that they were on their way to
the scene of the traffic stop, it became clear that Elmer would not be allowed
to proceed on his way until AP&P arrived. According to the State's time
line, AP&P arrived approximately two minutes after 1:11 p.m., the time the
citation was issued. {See State's Brief, Page 13) Elmer should have been
allowed to proceed on his way at 1:11 p.m., the time of the citation.
As stated, the citation was issued at 1:11 p.m. Officer Wayman held
on to the citation until AP&P arrived, some minutes after that. R217:14. This
investigative detention evolved in to an unconstitutional de facto arrest.
II.
THE EVIDENCE SEIZED IN THIS CASE SHOULD BE
SUPPRESSED
Based on the forgoing analysis, the evidence seized from the search of
Elmer's vehicle and the later search at the jail should be suppressed on the
grounds that it was obtained from an unconstitutional detention.
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Again, as the Court said in Worwood, Id. at page 17, "When
applicable, the exclusionary rule keeps out of trial evidence primarily or
derivatively obtained through a violation of an individual's constitutional
rights (the "fruit" of unconstitutional police conduct). State v. Topanotes,
2003 UT 30, If 13, 76 P.3d 1159. It was first adopted to deter unlawful police
conduct by preventing police from benefiting from activities violative of the
Fourth Amendment. Weeks v. United States, 232 U.S. 383, 393-98 (1914)
Because of the high social cost attendant with suppressing evidence,
Michigan v. Hudson, 126 S. Ct. 2159, 2163 (2006) (citing United states v.
Leon, 468 U.S. 897 907 (1984), however, the rule is not operable when the
evidence in question has been cleansed of the taint of illegality, a
circumstance that can occur n a number of different ways." Topanotes, 2003
UT 301flf 13-14.
"Evidence will not be excluded as fruit of an illegal search or seizure
if the illegality is not the "but for" cause of the evidence's discovery.
Hudson, 126 S. Ct. at 2164; Segura v. United States, 468 U.S. 796, 815
(1984). The causal chain between the illegality and the discovered evidence
can be broken if the evidence was also "discovered through independent and
lawful activity" — in other words, through an independent source.
Topanotes, 2003 UT 30, f 13. The independent source doctrine has a
14

forward-looking corollary in the inevitable discovery doctrine. While the
independent source doctrine looks at what was actually discovered, the
inevitable discovery doctrine considers what hypothetically would have been
discovered. Id. % 14. For the courts to apply the inevitable discovery
doctrine, "there must be persuasive evidence of events or circumstances
apart from those resulting in illegal police activity that would have
inevitably led to discovery. Id. at ^f 16. In sum, the independent source and
inevitable discovery doctrines are two ways that the causal link between the
initial illegality and the evidence can be broken."
"Even if the illegality is the "but for" reason for the evidence's
discovery, it should still be admitted if it is "sufficiently attenuated to
dissipate the taint" of the illegality. Segura, 468 U.S. at 815. The Court asks
whether the challenged evidence was obtained ""by exploitation of [the
initial] illegality or instead by means sufficiently distinguishable to be
purged of the primary taint.'" Attenuation can occur if the connection
between the illegality and the evidence is too remote. Hudson, 126 S. Ct. at
2164; Wong Sun, 371 U.S. at 491. It can also occur if "the interest protected
by the constitutional guarantee that has been violated would not be served by
suppression of the evidence obtained." Hudson, 126 S. Ct. at 2164, 2165
(holding that the interests protected by the knock and announce rule "ha[d]
15

nothing to do with the seizure of the evidence.5'). As a final policy
consideration, the exclusionary rule is applicable only "where its deterrence
benefits outweigh its substantial social costs." Id. at 2163 (citation and
internal quotation marks omitted).
Worwood was decided in June of 2007. Elmer filed his opening brief
in February of 2007 and the State filed its brief in May of 2007. The
guidance given in Worwood regarding the constitutional bounds of an
investigative detention was not available to the parties when they filed their
briefs. One of the issues in the case now is whether Elmer's detention
pending the arrival of AP&P agents constituted a de facto arrest without
probable cause.
Elmer's illegal detention pending the arrival of agents with AP&P was
the but-for cause of its search of the vehicle and the seizure of the
incriminating evidence. As in Worwood "There was no intervening event to
break the causal chain." Id. at 20.
.. ."Investigations under reasonable suspicion do not have a shelf life,
unlike a transportable warrant. An officer must either confirm the suspicion
by establishing probable cause for arrest or dispel the suspicion and release
the suspect. Wright took neither constitutional path. Instead, he not only
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exploited the illegality in order to obtain the evidence needed for probable
cause, he arguably created the illegality in order to obtain the evidence
without conducting the arrest himself..." Id. at 20.
The circumstances in Worwood admittedly differ from those present in
this case. However, there are striking similarities. Officer Wayman did not
take formal steps to place Elmer under arrest. Instead, he called upon third
parties, an ATF agent and Tooele City Police Officer and AP&P to obtain
the evidence he needed for probable cause.
CONCLUSION
Officer Wayman's actions violated the Fourth Amendment. The scope
of Elmer's detention exceeded the bounds of a constitutional investigative
detention. The district court's denial of Elmer's motion to suppress should
be reversed.
DATED this 13th day of August, 2007
ARNOVITZ, SMITH & NIELSON
Francis J. Nielson
Attorney for Defendant and Appellant
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1

P R O C E E D I N G S

2

(Electronically recorded on June 6, 2006)

3

THE COURT:

We're here on the matter of State of Utah

4

vs. Elmer Candelario.

5

hearing.

6

please.

7
8

Counsel, if you'd make your records of appearance,

MR. NIELSON:

Francis Nielson appearing for the

defendant, Elmer Candelario.

9
10

It's case 061300148 for a suppression

MR. SEARLE:

Your Honor, Gary Searle for the State of

Utah.

11

THE COURT: Okay.

12

MR. NIELSON:

13

Your Honor, may I request that the

defendant be unshackled during this hearing?

14

THE COURT:

15

MR. NIELSON:

16

COURT BAILIFF:

17

Matt, is that acceptable to you?
He's going to (inaudible).
Your Honor, it is our policy to restrain

inmates.

18

THE COURT:

What will happen if this matter goes to

19

trial here, which will take place, you know, if it takes place

20

within the next half an hour or so you'll unshackle him then,

21

correct?

22

COURT BAILIFF: Yes.

23

THE COURT:

24

COURT BAILIFF:

25

one hand (inaudible)?

Let's unshackle him now.
Your Honor, is it okay if we just undo

-41
2

THE COURT:

All right.

Mr. Nielson, how do you wish to proceed today?

3
4

Sure, to take notes with.

MR. NIELSON:

(inaudible) State has the burden of

(inaudible).

5

THE COURT: All right.

6

MR. SEARLE:

Judge, and based on that, let me just see

7

if I can frame the issues, what we believe the issues to be based

8

upon their motion which will expedite this matter.

9

there's two issues here that they are moving to suppress the

It appears

10

evidence found in this matter.

11

Officer Wayment's stop that under law —

12

cited it correctly, under the law when you stop somebody for a

13

traffic offense you have the right to get their ID, get their

14

insurance, conduct a warrants check, issue the citation.

15

traffic stop cannot expand or the time cannot expand unless there

16

is —

17

suspicion that another crime has been committed.

18

issue is whether or not Officer Wayment's stop expanded the scope

19

or whether the time frame for which —

20

was unreasonable in that expansion.

21

The first issue is based upon
and Mr. Nielson has

That

from that which is reasonable, unless there is reasonable
So the first

in which the stop occurred

The second is that Adult Probation and Parole did not

22

have reasonable suspicion to conduct a search of the parolee

23

pursuant to the parole agreement.

24

testify as to condition —

25

Officer —

We'll have Officer Wayment

or I'm sorry, as to issue one, and

or I'm sorry, Agent Walters testify as to that and

~5~

1

No. 2.

2
3

MR. NIELSON:
based on the motion.

4
5

That's what we believe the issues to be

THE COURT:

Okay.

Mr. Nielson, anything else?

I

thought there was also a consent issue here.

6

MR. NIELSON:

Judge, that's correct.

I was going to say

7

the first two issues have been framed by Mr. Searle, but there

8

are a couple of other issues as well.

9

search, and if so, was it given knowingly and voluntarily.

Did Elmer consent to the
Even

10

if it were given knowingly and voluntarily and he consented, it's

11

still our position that the issue is whether this consent was

12

invalid because it was gained by the officer's exploitation of

13

their prior illegal conduct.

14

THE COURT:

He's a probationer.

15

probation.

16

for any stinking reason.

17

about.

I mean he's under

He's subject to search and seizure at any time
I mean that's what probation is all

18

MR. NIELSON:

19

THE COURT: And I've read your brief.

20

MR. NIELSON:

21

I've addressed this in the brief, but —

—

it's based on reasonable suspicion.

There must be reasonable suspicion to effect the search.

22

THE COURT:

It's not the way I understand how probation

23

works.

You don't have to have reasonable suspicion to knock on

24

the door to walk in and look in the refrigerator or do anything

25

else.

That's how probation works. Otherwise, probation would

-61

simply be one additional joke in this judicial system.

2

while they are on it requires them to be at any time for any

3

reason without the necessity of a warrant subject to search and

4

seizure, period.

5

MR. NIELSON:

Probation

Well, the parole agreement says they can

6

do search and seizure upon reasonable suspicion.

7

case that I cited in here addresses that, your Honor.

8

THE COURT:

Okay.

All right.

9

MR. SEARLE: _ Thank you.

10

Tooele City Police Department.

11

COURT CLERK:

The Valesquez

Call your witness.

Officer Eli Wayment of the

Do you solemnly swear that the testimony

12

you are about to give will be the truth, the whole truth, and

13

nothing but the truth, so help you God?

14

THE WITNESS: Yes.

15

COURT CLERK:

16

Please be seated.

Please state and spell

your name.

17

THE WITNESS:

Eli Wayman, E-l-i, W-a-y-m-a-n.

18

ELI WAYMENT

19

having been first duly sworn,

20

testifies as follows:

21

DIRECT EXAMINATION

22
23
24
25

BY MR. SEARLE:
Q.

Officer Wayman, you're employed with the Tooele City

Police Department, correct?
A.

Yes, sir.
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Q.

You're employed as an on-the-road officer?

2

A.

Patrol officer.

3

Q.

Patrol officer?

4

A.

Yes, sir.

5

Q.

Thank you.

6

I want to direct your attention back. Were

you a patrol officer on February 24th of this year?

7

A.

Yes, I was.

8

Q.

Were you on duty that day?

9

A.

I was.

10

Q.

Do you recall having an occasion to come into contact

11

with an individual that you identified as Elmer Candelario?

12

A.

Yes, I do.

13

Q.

Is Mr. Candelario in the courtroom today?

14

A.

He is.

15

Q.

Will you identify him, please?

16

A.

Yes.

17

Q.

What brought you into contact with Mr. Candelario?

18

A.

I was on patrol.

He's sitting next to Mr. Nielson, I believe.

I was heading east on Smelter. I

19

observed a vehicle at a high rate of speed heading west on

20

smelter.

I had my radar on.

I tracked the vehicle for several

21

seconds.

I locked my radar.

The vehicle was going 48 in a 25.

22 J As the vehicle continued westbound the driver of the vehicle,
23

Mr. Candelario, looked at me.

He could see I was a police unit.

24

He turned off of Smelter onto 500 North and pulled over to the

25

side as I pulled behind him and turned on my emergency equipment.

-81

Q.

Was he the only one in that vehicle?

2

A.

He was.

3

Q.

Could you describe that vehicle?

4

A.

It was a Cadillac.

5

Q.

Did you make contact with Mr. Candelario?

6

A.

Yes, I did.

7

Q.

Did you inform him of why he was stopped?

8

A.

I did.

9

Q.

Did you have any suspicions at that time of any other

10

criminal activity?

11

A.

I did not.

12

Q.

What did you request of Mr. Candelario?

13

A.

I requested his driver's license and registration.

14

Q.

Was he able to produce those?

15

A.

He produced his driver's license.

16

Q.

What —

17

A.

He stated that the car had been worked on.

18

got it back.

I'm sorry.

He —

What in regards to the registration?
He had just

He wasn't sure if the registration was in it.

19

Q.

Was he able to produce the registration at any point?

20

A.

He was not.

21

Q.

You obtained his driver's license, then?

22

A.

Yes, I did.

23

Q.

At what time did you initiate that stop?

24

A.

It was at 13:04.

25

Q.

How are you to know today that it was 13:04 or 1:04?
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From the dispatch log when I called in and initiated the

stop.
Q.

So when —

your normal procedure is when you initiate a

traffic stop you let dispatch know that you're going to be on a
stop out of the vehicle?
A.

Yes, sir.

Q.

That by their records was at 1:04?

A.

Yes.

Q.

After obtaining the information from Mr. Candelario what

did you do, Officer?
A.

After I obtained his driver's license he stated that

he didn't have his registration with him.
proof of insurance on the vehicle.
if he had that either.

I asked him if he had

He stated that he wasn't sure

He said he had insurance, but we wasn't

sure if the documentation was in the vehicle.

So I told him, I

said, "Well, look for your information, see if it is in the
vehicle while I run your driver's license."
Q.

Did you go back to your car then?

A.

Yes, I did.

Q.

What did you observe in regards to Mr. Candelario's

actions while you were in the car?
A.

Well, when I initially contacted Mr. Candelario I

noticed a jacket that was on the dashboard of the vehicle. When
I went back to my car, ran his driver's license, I noticed he had
taken the jacket and was moving it around, moving other items in
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the car.

It was not indicative of someone looking for

2

registration.

3

checking the visor, and it kind of raised a red flag with me.

He wasn't reaching over checking the glove box,

4

Q.

Did you run his driver's license?

5

A.

Yes, I did.

6

Q.

By running his driver's license you send up —

or give

7

all the information to dispatch so that they can run that

8

license?

9

A.

Yes.

I give them the number off the license.

They in

10

turn check the records for it and advise of any warrants if the

11

license is valid, any restrictions.

12
13

Q.

It takes some time for that interaction or that exchange

to occur, doesn't it?

14

A.

Yes, it does.

15

Q.

During that time frame, then, while you're waiting for

16
17

dispatch to return back to you, what do you do?
A.

I waited —

after I ran his license I could see him

18

moving items around in the vehicle.

I decided to go back up and

19

see if he had located his registration and proof of insurance.

20

Q.

Had he located that?

21

A.

He had not.

22

Q.

What did you do after that?

23

A.

When I contacted him again I noticed Mr. Candelario was

24

very nervous, and I could see perspiration on his forehead and

25

beads of sweat forming, which to me was odd given the fact it was
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February

2

Q.

Was the window in the car down?

3

A.

Yes, it was.

4

Q.

It was late February?

5

A.

Yes.

6

Q.

Okay.

7

A.

Yes, it did.

8

Q.

What did you do then?

9

A.

I went back to my vehicle.

That raised a red flag to you?

I ran the 28 on his car,

10

which is the license plate. At that point I had my Nextel phone

11

with me and I contacted Detective Nusporick with the drug task

12

force just to see if there was any —

13

on Mr, Candelario.

14
15

Q.

if he had any information

So at this point he can't find his registration or

insurance so you're just running the license plate?

16

A.

Right.

17

Q.

Is that correct?

18

A.

Yes.

19

Q.

While you're waiting for that license plate information

20

to come back from dispatch that's when you called Detective

21

Nusporic k?

22

A.

Yes.

23

Q.

After contacting the detective what did you tell him?

24

A.

I just —

25

I knew there was a prior history with

Mr. Candelario through different conversations, so I asked him

-121

if there was any warrants that weren't on the system.

2

been advised by the detective on a prior occasion that sometimes

3

there are warrants listed which don't —

4

statewide.

5

concerning

6

Mr. Candelario.

7

back with me shortly.

I had

won't show up on the

So I asked him if there was any information he had

He stated that he would contact AP&P and get

8

Q.

During this time frame are you filling out a citation?

9

A.

Yes, I was.

10

Q.

Okay.

11

A.

Yes, I did.

12

Q.

What was that citation for, Officer?

13

A.

Citation was for speeding and no proof of insurance.

Did you subsequently issue that citation?

14

I did not cite on the registration because it did come back

15

registered to him.

16

Q.

Did that registration —

did the information from

17

dispatch come back to you after you had spoken to Detective

18

Nusporick?

19

A.

Yes.

20

Q.

Anybody else contact you at that point?

21

A.

No.

22

Q.

By phone or —

23

A.

Well, Detective Nusporick did call me back a few seconds

24
25

later, stated AP&P was on their way up.
Q.

So you've got the citation filled out and then what did
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2

you do after (inaudible) filled out?
A.

After I had filled out the citation I began to exit my

3

car to go serve the citation. At that point I could see the AP&P

4

agents rolling up.

5

Q.

Do you know their car?

6

A.

Yes, I do.

7

Q.

Do you know Agent Walters and his other —

8

agent?

9

A.

Yes.

10

Q.

Do keep track or is there a time tracking procedure that

11

the Federal

you would know at what time the citation was issued?

12

A.

Yes.

I write the time on the citation.

13

Q.

What time did you issue that citation?

14

A.

It was 13:11.

15

Q.

So the time frame then, Officer, between when you made

16

the initial stop with dispatch before you ever made contact with

17

Mr. Candelario —

18

that you finished filing out the citation was seven minutes?

your initial stop with dispatch and the time

19

A.

Yes.

20

Q.

The AP&P agents arrived as you were getting out of your

21

car to go issue the citation?

22

A.

That's correct.

23

Q.

At that point did they basically take over the scene

24

from you?

25

A.

Yes.

I explained to them my suspicions that something
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didn't feel right, and based on his behavior.

2

contacted Mr. Candelario.

At that point they

3

Q.

Did you explain that to Agent Walters?

4

A.

I did.

5

MR. SEARLE:

6

Okay.

Nothing

further, Judge.

7

CROSS EXAMINATION

8

BY MR. NIELSON:

9
10

Thank you, Officer.

Q.

Officer Wayman, you said you issued the ticket at 1:11

p.m.; is that —

did I understand you correct on that?

11

A.

At 13:11 in the afternoon, 1:11.

12

Q.

That's 1:11, right?
;

13

A.

Yes, sir.

14

Q.

I note from the police report that the call to Agent

I

15

Nusporick took place at 1:15.

16

ticket was issued after that call.

17

A.

I don't know —

18 I Detective Nusporick.
19
20

Q.

Okay.

I believe you testified that the

I didn't have a time when I called

I don't where that time came from.

You ultimately determined that Mr. Candelario had

a valid driver's license?

21

A.

Yes, sir, I did.

22

Q.

And that the car was registered in his name?

23

A.

Yes, I did.

24

Q.

And that there were no outstanding warrants for his

25

arrest?
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A.

Correct.

2

Q.

You initially asked Mr. Candelario if the car belonged

3

to him; did you not?

4

A.

Yes, I did.

5

Q,

And he responded that it did?

6

A.

Yes.

7

Q.

And also, when you were going back to your car to run

8

this check, Mr. Candelario told you, "I'm going to continue

9

looking for the registration while you're running the computer

10
11

check;" is that also true?
A.

12
13

Yes, he did,
MR. NIELSON:

Q.

May I approach the witness, your Honor?

BY MR. NIELSON:

I show you what's been marked

14

Defendant's Exhibit No. 1 and ask if you can identify that for

15

the Court.

16

A.

That appears to be Mr. Candelario's car.

17

Q.

That's the car which he was driving when you pulled him

18

over?

19

A.

I believe so, yes.

20

Q.

Okay.

21

window?

Did you notice anything particular about the rear

Was it clear, was it tinted?

22

A.

It appears to be somewhat tinted.

23

Q.

Did you happen to notice that at the time when you

24 I were —
25

A.

Well, the sun was shining.

I could still see the
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2
3
4

driver's compartment.
Q.

So your testimony is that through the tinted window you

could clearly see inside the vehicle?
A.

Yes.

5

MR. NIELSON:

6

THE COURT:

7

(Exhibit No. 1 received into evidence)

8
9

Q.

12

It will be received, Exhibit No. 1.

BY MR. NIELSON:

call April Hernandez —

10
11

I offer Exhibit —

At some time during the stop did you
right?

MR. SEARLE: April Garcia?
Q.

BY MR. NIELSON:

Garcia, I'm sorry.

April Garcia from

the cell phone?

13

A.

Yes, I did.

14

Q.

Do you have any idea at what time that was?

15

A.

I do not.

16

Q.

What was the purpose of that call?

17

A.

It was so she could come pick up the vehicle and I

18
19
20
21

wouldn't have to impound it.
Q.

At the time you called her what was taking place on the

ground there?
A.

At the time I called her it was after Mr. Candelario had

22

been arrested, after the vehicle had been searched and he was

23

transported to the jail by AP&P.

24
25

Q.

Could you tell me a little bit more about your

conversation with Agent Nusporick?
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A.

To my knowledge all I did was explain the behavior I

2

noticed with Mr. Candelario, which didn't seem consistent with

3

just a standard traffic stop.

4

whether or not there was a warrant that wasn't on the statewide

5

system.

6
7

Q.

Agent Nu —

My only other question to him was

or Officer Nusporick, I believe, told you to

wait until AP&P arrived; did he not?

8

A.

He may have.

9

Q.

He may have told you that?

10

A.

He may have, yes.

11

Q.

Now you recall your interview with me on April the 7th?

12

A.

Yes.

13

Q.

I asked you if you knew Elmer Candelario; do you recall

14

I don't recall that he did.

that?

15

A.

Yes.

16

Q.

But you couldn't remember any specific incidence?

17

A.

I hadn't dealt with Mr. Candelario, to my knowledge,

18
19
20
21

I said I knew of him.

prior to this incident.
Q.

The only way you identified him was by his driver's

license; is that correct?
A.

Yes, sir.

22

MR. NIELSON:

That's all I have.

23

MR. SEARLE:

Nothing further.

24

THE COURT:

You may step down.

25

MR. SEARLE: Agent Walters.
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COURT CLERK:

Do you solemnly swear that the testimony

2

you are about to give in the matter will be the truth, the whole

3

truth, and nothing but the truth, so help you God?

4

THE WITNESS:

I do.

5

COURT CLERK:

Please be seated.

6

Please state and spell

your name.

7

THE WITNESS: Lonnie Walters, L-o-n-n-i-e, W-a-1-t-e-r-s.

8

LONNIE WALTERS

9

having been first duly sworn,

10

testifies as follows:

11

DIRECT EXAMINATION

12
13
14

BY MR. SEARLE:
Q.

Mr. Walters, you're an agent with the Department of

Corrections, Adult Probation and Parole, correct?

15

A.

Yes.

16

Q.

Agent, as part of your responsibilities with the

17

Department of Corrections, do you supervise an individual by

18

the name of Elmer Candelario?

19
20

A.

I don't personally.

I'm not his field agent, but I

have the same authority as any AP&P agent in the State.

21

Q.

Are you familiar with Mr. Candelario?

22

A.

Yes.

23

Q.

How are you familiar with Mr. Candelario?

24

A.

Mr. Candelario has a history with Adult Probation dating

25 I back to 1992.

I've supervised him on at least two prior
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occasions.

2

Q.

As his agent?

3

A.

Yes.

4

Q.

So you've supervised him previously; you were just not

5

be supervising him for —

at this time?

6

A.

Correct.

7

Q.

What was Mr. Candelario's status on February 24th of

8

2006?

9

A.

He was on parole status from the Utah State Prison.

10

Q.

Do you recall what time —

11

A.

It looks like, according to our records, November 23rd,

12
13
14

when he had been paroled?

2004.
Q.

Let me direct your attention actually before we go

(inaudible) is Mr. Candelario in the courtroom today?

15

A.

Yes, he is.

16

Q.

Do you recognize him?

17

A.

Yes, he is. He's —

18

Q.

What is he wearing?

19

A.

He's wearing white attire sitting next to Counsel.

20
21
22

THE COURT:

The record will reflect that Agent Walters

has identified Mr. Candelario today.
Q.

BY MR. SEARLE: Agent, as part of your responsibilities

23

with the Department of Corrections you also sit on the Tooele

24

County Drug Task Force; is that correct?

25

A.

Yes.
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Q.

Do you attend meetings every Friday?

2

A.

Yes.

3

Q.

Wherein those meetings information has been received

4

from confidential informants, other informants —

5

other officers is discussed during that meeting?

6

A.

Yes.

7

Q.

During those meetings, the ones —

the tip line

those meetings that

8

are held on Friday, has Mr. Candelario's name in the recent past

9

or during this time frame come into play?

10

A.

Yes.

11

Q.

What information —

12
13

not from who, but what information

had come to your knowledge regarding Mr. Candelario?
A.

We had received information, the task force had received

14

information that when he was working at the central school

15

project that there were illegal drugs flowing in and out of the

16

job site.

17

information that he may be carrying a weapon in his vehicle,

18

and that he was one of the main players in the Tooele area for

19

distribution of illicit drugs.

20
21

Q.

His name came up as one of the suppliers.

We had

In addition, has Mr. Candelario been convicted in the

past of crimes involving illegal controlled substances?

22

A.

Yes.

23

Q.

So as recent as just a couple of years ago; is that

24
25

correct?
A.

Yeah, prob —

maybe two or three years ago.
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2

Q.

So biased upon this information you received a copy from

Detective Nusporick who also sits on that task force?

3

A.

Yes.

4

Q.

Did Detective Nusporick also —

5

is at those Friday

meetings?

6

A.

Yes.

7

Q.

What was the information that you received from

8
9

Detective Nusporick on that day?
A.

He called me on the Nextel phone and said that Tooele

10

City officers had Mr. Candelario stopped at the intersection of

11

Smelter Highway and 500 North.

12

he had information that he may be carrying a gun in the vehicle.

13

Q.

He also, I believe, told me that

Now as far as the Nextel phone, this isn't a phone that

14

you have to dial, wait for a ring, someone answers.

15

just —

This is

16

A.

No, it's —

17

Q.

Sort of like walkie-talkie?

18

A.

—

19

Q.

You received that on that walkie-talkie?

20

A.

Yes.

21

Q.

Were you at your office at that time?

22

A.

Yes.

23

Q.

Based upon what Detective Nusporick told you, did you

24
25

they're similar to —

walkie-talkies, yes.

then go to the scene?
A.

I did.
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2

Q.

Was that where Officer Wayman had Mr. Candelario

stopped?

3

A.

Yes.

4

Q.

At approximately Smelter and 500 East?

5

A.

That's correct.

6

Q.

Somewhere right in there.

7
8
9

How long did it take you,

Agent, from your office to the scene?
A.

Probably two minutes.

It's not that far from our

office.

10

Q.

Your office is on 600 North?

11

A.

Yes, and Main.

12

Q.

And Main?

13

A.

Uh-huh.

14

Q.

So from your office it's basically if we just do the

15

math, one block south and five blocks east?

16

A.

Correct.

17

Q.

When you got there describe Mr, Candelario's demeanor.

18

A.

He was just sitting in behind the driver's wheel of

19

his vehicle.

20

his patrol car coming back with a citation pad —

21

to have —

22

citation.

23

Q.

Approximately what time did you get to that scene?

24

A.

I didn't keep specific time, but it was about 1:15

25

We got there.

Officer Wayman was getting out of
or a citation

what I believe to have Mr. Candelario sign the

estimated time.
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MR. SEARLE:

Nothing further.

2
3
4
5

Thank you.

CROSS EXAMINATION
BY MR. NIELSON:
Q.

According to your report, Agent Walters, the call from

Officer Nusporick came in at 1:15.

6

A.

Approximately is what I put down it looks like.

7

Q.

Okay.

8

A.

It could have been earlier than that.

9

So —
It seems to me

like it was shortly after we returned from lunch when I got the

10

call, and I never paid particular attention to the watch.

11

it was just an estimate.

12
13

Q.

I —

Okay, but in your report that's the time you put was

1:15.

14

A.

Yes.

15

Q.

At the time that call came in from Officer Wayman, what

16

were you doing?

17

A.

Officer Nusporick you mean?

18

Q.

Officer — Agent —

19

A.

I just returned from lunch and was just starting to do

yeah, Officer Nusporick, I'm sorry.

20

probably some type of report when I received the call on the

21

Nextel.

22

Q.

I think you testified at the preliminary hearing in this

23

matter that you finished up a few things before you acted on the

24

call.

25

A.

Is that true?
I could have done, yes.
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Q.

And that --

2

A.

I may have done.

3

I may have been doing something and

finished it up and then went up.

4

Q.

That probably could have taken five, ten minutes?

5

A.

Could have.

6

Q.

Okay.

7

Then as I understand it, Agent Tammy Ford

accompanied you?

8

A.

Yes.

9

Q.

Where does she work?

10

A.

She works for Adult Probation here in Tooele.

11

Q.

Does she work in your same office?

12

A.

Yes.

13

Q.

Was she there at the time?

14

A.

Yes.

15

Q.

Okay.

16

You and she then proceeded to go to the Smelter

Road?

17

A.

Yes.

18

Q.

By your calculation, then, the call came in at 1:15, you

19

were still in your office.

20

headed out to the Smelter Road?

21
22
23
24
25

A.

Five or ten minutes later then you

Well, that's a guesstimation of time, yes.

Like I said,

I didn't specifically look at my watch when the call came in.
Q.

How many minutes would you say that it takes to go from

your office to Smelter Road?
A.

Probably two minutes.
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2

Q.

A couple of minutes. All right.

Now when you got there

to the vehicle you asked Elmer what he was doing?

3

A.

I asked —

4

Q.

He said he was stopped for a traffic violation?

5

A.

Yes.

6

Q.

You asked him where he was going?

7

A.

Yes.

8

Q.

He said to Salt Lake?

9

A.

Correct.

10

Q.

Then you asked him, "Is there anything in the vehicle I

11

I think I said, "What's going on?"

should know about?"

12

A.

Yes.

13

Q.

And Elmer said no?

14

A.

Right.

15

Q.

And then you told him, "We're going to search the

16

vehicle"?

17

A.

18

No.

I asked him if it would be okay to look inside his

vehicle.

19

Q.

And he said okay, or go ahead, something like that?

20

A.

Yes.

21

Q.

Then Tammy Ford began the search opening the back door?

22

A.

I asked her to go around the car and start in the back,

24

Q.

Where was Elmer at this time?

25

A.

Elmer was standing out —

23

yes.

I think we got Elmer out of
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the car and he was standing beside the driver's side door.

2

Q.

Did someone open the door for him?

3

A.

I don't know if someone did or not.

4

Q.

Where were you in respect to —

5

A.

I was over on the passenger side.

6

probably standing somewhere —

7

side to start looking in the passenger area.

8
9

Q.

yeah, I went over to the passenger

search?
A.

They did.

11

Q.

At your request?

12

A.

Yes.

13

MR. NIELSON:

14

THE COURT:

15

MR. SEARLE:

All right.

That's all I have.

You may step down.
Just one question because this is going to

be an argument.
REDIRECT EXAMINATION

17
18

Let's see, I was

Did Officer Wayman or Officer Wallace participate in the

10

16

1

BY MR. SEARLE;

19

Q.

Your report, do you have it with you?

20

A.

Yes, I do.

21

Q.

What's the first sentence in your report?

22

A.

"On 2/24/06 at approximately 1:15 p.m. I was

23
24
25

contacted'' —
Q.

Okay.

Thank you. Approximately 1:15.

There's nowhere

in your report, is there, where you definitely say, "At 1:15 I
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was contacted"'?

2

A.

No.

3

MR. SEARLE:

4

THE COURT:

5

Nothing further.

You may step down.

Is the State calling any

additional witnesses?

6

MR. SEARLE:

7

THE COURT:

8

Thank you.

witnesses or

9

No, your Honor.
Mr. Nielson, do you intend to call any

—

MR. NIELSON:

10

THE COURT:

11

MR. NIELSON:

12

THE COURT:

13

MR. SEARLE:

No.

You're just going to argue it now?
Yes.
Okay.

Well, let's hear arguments on it.

Your Honor, again I think Mr. Nielson cited

14

the law correctly, but the law is in favor of what occurred at

15

this traffic stop.

16

he initiated a traffic stop.

17

the driver.

18

He went back to his vehicle, took his driver's license, ran

19

his driver's license.

20

continued to look for the registration, or was requested to do

21

so.

22

Officer Wayman saw a car doing 48 in a 25,
He obtained the information from

The driver didn't have registration or insurance.

During that time frame Mr. Candelario

That occurred -- the stop occurred at 1:04.
There is that time between the dispatch and the

23

information being received.

The officer went back up to see if

24

the registration had been located or found.

25

hadn't been found.

The registration

At that point he goes back to his car and
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runs the license plate rather than the registration, uses the

2

license plate to run it.

3

the scope, not extending the time that Mr. Candelario is sitting

4

there.

During that time frame not extending

He's not infringing upon him by keeping him there.

5

He calls Agent Nusporick.

There is a quick phone call

6

about, "Do you know this individual?

7

know about this individual?" Agent Nusporick says, "AP&P agents

8

are on their way."

9

walkie-talkies, which are immediate contact.

10

Is there anything I should

Within just a few seconds —

again, these are

Officer Wayman then

issues the citation seven minutes later.

11

We don't —

the State doesn't believe that while waiting

12

for information to return from dispatch, not after information

13

has been returned do we then continue our investigation.

14

sitting there waiting, filling out a citation, waiting for the

15

information to be returned.

16

minutes.

17

minute traffic stop could or should be ruled as being excessive

18

or unreasonable for this officer to have issued the citation.

19

Seven minutes.

We're

We have a traffic stop of seven

That —

it's unfeasible that a seven

So we believe that the officer acted within the scope of

20

his duty.

21

the information and then begin another investigation.

22

waiting for information to be received from dispatch, and he had

23

every right during that time frame to conduct a non-intrusive

24

investigation.

25

The officer acted correctly.

He didn't receive all
He was

He didn't go up and question Mr. Candelario as to, "What
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are you doing?

2

for?"

3

his own testimony, "Do you have the registration?"

4

find it," so then he runs it by plate.

5

about —

6

what's in the car, "Do you have any weapons in the car?

7

anything in the car I should know about?

8

Officer Wayman didn't do any of that.

9

registration and insurance.

10

Why are you moving around?

He didn't question him any —

he just said —

. Goes to his car, comes back.
registration?"

12

him.

13

time frame.

again, by
"No, I can't

So he didn't ask him

this officer acted very properly.

11

What are you looking

Didn't ask him about
Is there

Is there any drugs?"

Just driver's license,

"Do you have the

"No." Goes back to his car.

Doesn't question

Doesn't expand the scope of his stop at all during that

14

AP&P's agents then arrive at the scene as he's getting

15

out of his car by —

his time is 13:11, so we've got a seven

16

minute traffic stop. Agent Walters never puts down in his report

17

a specific time.

18

four minutes off.

19

from where he's at, from his office to where Candelario is

20

stopped.

He said at approximately 1:15.

So okay, he's

You know, it's a six block drive in Tooele

It's six blocks.

21

They get to the scene. We're not even going to argue

22

the consent issue of whether I have to look in the car. Agent

23

Walters had supervised Mr. Candelario in the past, knows of his

24

drug history, knows what he's on parole for, knew that'he was on

25

parole, sits on the Tooele County Task Force.

That task force
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talks about information that it receives from citizens or from

2

private informants. We're not talking probable cause here.

3

We're talking reasonable suspicion.

4

So Mr. —

excuse, Agent Walters looks at his criminal

5

history, knows he has drug offenses, knows what he has been

6

hearing and what has been discussed at the Tooele County Drug

7

Task Force meetings.

8

based upon reasonable suspicion.

9

probable cause.

10

Goes to the scene and conducts a search
Again, a lower standard than

This officer just has to be able to tell the Court or —

11

why I conducted the search, and if that search is reasonable or

12

if his basis for his search is reasonable then he as a parole and

13

probation officer has the right to search.

14

to argue the consent.

15

We're not even going

We believe that Agent Walters had every right based

16

upon his information as a supervising agent for —

17

this happened in 2006, and Mr. Candelario had been with their

18

office for 12 years, or excuse me, approximately 13 years, 1993

19

to 2006.

20

that because I'm not sure how long Agent Walters has been with

21

the office.

22

years because I've been here that long —

23

Mr. Candelario and drug activity in this community, and his

24

search was based on reasonable suspicion.

25

let's see,

This agent had 13 years of knowledge or —

I can't say

I know he's been here at least eight-and-a-half

MR. NIELSON:

of knowledge involving

If I may, your Honor, I'd like to explore

-311

the time line here a little bit with the Court.

2

report, which he confirmed, stated that he stopped the vehicle at

3

1 o'clock.

4

as alleged in the motion to suppress.

5

Officer Wayman's

That's in the police report, and that's in the facts

Lonnie Walters or Agent Walters in his report said he

6

got a call from Officer Nusporick at approximately 1:15.

7

we're 15 minutes into this.

8

testified that it took him five or ten minutes after he got the

9

call to wrap up some work and proceed to the Smelter Road with

Then Officer —

So

Agent Walters

10

Agent Ford.

11

indicated it was 30 minutes in my motion to suppress, but we're

12

into it at least 25 minutes.

13

So there we're into it 25 minutes at least. I

Then Officer Wayman conceded that Officer Nusporick told

14

him to wait until AP&P got there.

15

call by Officer Wayman to Agent Nusporick exceeded the scope of

16

the traffic stop.

17

what I put in my motion to suppress, because I think I've laid it

18

out there —

19

encourage the Court to take a look at that in considering this

20

matter.

21
22

So it's our assertion that the

I've argued this —

I don't want to reargue

our position in the motion to suppress, and I would

THE COURT:

Okay.

Well, I have done that, and I've read

this in anticipation of hearing this argument yesterday.

I'm

23 I going to take a few minutes and go back and look at the law again
24

as set forth in the motion to suppress, and I'll come back out in

25

approximately five minutes or so to see what we can do. The
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2
3

Court's in recess.
COURT BAILIFF:

You may remain seated.

The Court will

be in recess.

4

(Short recess taken)

5

THE COURT:

Let's see if we can scare up Counsel. Okay.

6

We're back on the record in the matter of State of Utah vs. Elmer

7

Candelario.

8

presented evidence, and B) argued on the issue of motion to

9

suppress filed by Mr. Candelario.

10
11

It's case No. 061300148.

The parties have A)

The Court will deny the motion

to suppress, and I'll do so based upon the Court's findings.
This stop was justified, all parties concede that.

The

12

question, then, is ultimately whether the detention was

13

reasonably related to the circumstances and the time in terms of

14

the amount of time spent by way of detention.

15

that the stop occurred at 1:04.

16

and that within what appears to be based upon the testimony

17

presented today, two minutes of 1:11 the AP&P officers arrived.

18

This is a reasonable amount of time for a stop under these

19

circumstances where no registration was available, and as a

20

result of the fact that a search was conducted for the

21

registration with no success, that the license plate number had

22

to ultimately be called in before that citation was issued.

This Court finds

The citation was issued at 1:11,

23

The question then is whether or not there was reasonable

24

grounds to investigate whether the parolee had violated the terms

25

of his parole here in this case.

The Court finds that there has
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been a report of a stop with a suspicious activity.

The AP&P

2

officers or agents had a long history with Mr. Candelario.

3

had been the topic of recent discussions of slinging dope in this

4

community, and further, case law permits searches of probationers

5

if they're reasonably related to a probation officer's duty,

6

which of course is what that duty is.

He

7

Further, the Court finds that there was information at

8

least available to the officers that suggested that at the time

9

of the stop the suspicious activity was in the nature of being

10

nervous and sweating in the middle of the winter.

11

Finally, it —

there's been no issue that Mr. Candelario

12

didn't provide voluntary consent for the search.

13

his consent voluntarily.

14

can't be withheld as a result of his parolee status, given the

15

fact that lack of consent would probably be a reason to find him

16

to be in violation of his probation or his parole agreement for

17

failure to cooperate with Adult Probation and Parole officers.

18

So for all of those reasons the motion to suppress is denied.

19
20
21
22

Indeed he gave

Consent, I would simply note as well,

We'll bring the jury in as soon as the parties are
ready.
MR. NIELSON:

I'd like an opportunity to speak with

Mr. Searle before.

23

THE COURT:

Oh, okay.

24

MR. NIELSON:

25

THE COURT:

(inaudible) time to change —

Yeah, he needs time to change, so —
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(Recess taken)

2

(Court already in session when recorder was turned on)

3

THE COURT: (Inaudible) Counsel for the State, Mr. Searle

4

is present.

Counsel for Mr. Candelario, Mr. Nielson, is present,

5

and Mr. Candelario is present.

6

disposition today.

Who will speak to that?

7

MR. SEARLE:

8

THE COURT:

9
10

I understand that we have a

Mr. Nielson.
All right.

Mr. Candelario, why don't you

come up with your Counsel.
MR. NIELSON:

The proposed resolution to this case is

11

embodied in the statement of defendant in support of guilty plea

12

and certificate of Counsel, and it's entitled a sery plea.

13

defendant is going to plead guilty to Count II, a second-degree

14

felony, possession of a controlled substance in a drug free zone;

15

and to Count IV, possession of a dangerous weapon by a restricted

16

person, a third-degree felony.

17

Counts I and III.

18

The

The State will move to dismiss

In that regard the parties have agreed that a pre-

19

sentence report may be prepared.

20

statement of probable cause after sentencing, commitment on the

21

sentence will be stayed pending defendant's right to appeal. I

22

think that pretty well covers it.

23

THE COURT:

The Court will issue a

Mr. Candelario, it's a second-degree felony

24

and a third-degree felony.

Those felonies carry the following

25

potential sentences, 1 to 15 years at the Utah State Prison for
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the second-degree felony and zero to 5 years at the Utah State

2

Prison for the third-degree felony.

3

$9,250 respectively.

4

maximum penalties that would be applicable by the Court at the

5

time set for sentencing.

6

The fines are $18,000 and

So there's — those are the potential

You are giving up some Constitutional rights.

7

to review those with you.

8

under the influence of any medication of any sort?

9

Before I do that let me ask, are you

MR. CANDELARIO: No.

10

THE COURT:

11

MR. CANDELARIO: No.

12

THE COURT:

13

How about drugs or alcohol?

All right.

MR. CANDELARIO:

15

THE COURT:

Yes, sir.

Have you had an opportunity to review this

statement of defendant with your Counsel? »

17

MR. CANDELARIO:

Yes, a little bit of it.

18

go through it again later on.

19

THE COURT:

20

you're doing today?

21
22

Do you read the English

language?

14

16

I'm going

Okay.

MR. CANDELARIO:

I'd like to

Do you have any questions about what

No. Me and my attorney, we covered

that.

23

THE COURT: All right.

The rights you give up are as

24

follows:

a right to a speedy trial by a public impartial jury.

25

That also carries with it a presumption of innocence.

Indeed I
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instruct the jury that you are presumed to be innocent, and they

2

must start with that presumption.

3

silent, because again, you're under no obligation to prove your

4

innocence because you're presumed to be innocent.

5

You have the right to remain

You have the right to a speedy trial by a public

6

impartial jury, the right to have a lawyer present.

7

afford one, for one to be appointed for you, and for that lawyer

8

to assist you in the defense of your particular case, including

9

the cross examination of various witnesses.

10

If you can't

You'd have the right also to compel the attendance of

11

any witnesses who you thought were important to the case, and you

12

may do that at no cost to yourself.

13

require the State of Utah pursuant to the procedures associated

14

with trial to prove each of the elements of the charges brought

15

against you beyond a reasonable doubt.

16

You also have the right to

So you are pleading to Count II, and Count II the State

17

would have to show the following elements:

18

February 24th, 2006 in this county you knowingly and intentionally

19

possessed or used a controlled substance —

20

methamphetamine —

21

a protected structure or facility pursuant to the code.

22

that on or about

in this case

and that you committed it within 1,000 feet of

Then as to Count IV, purchase, transfer, possession or

23

use of a dangerous weapon by a restricted person, the State would

24

have to show that on that same date in the same location you

25

intentionally and knowingly agreed, consented, offered or
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arranged to purchase, transfer, possess, use or have under your

2

control, or you did intentionally, knowingly purchase, transfer,

3

possess or use or have under your control a dangerous weapon, in

4

this case a knife, and you were on probation for a felony.

5
6

All of these rights you are giving up today by the entry
of this plea.

You understand that you are doing this?

7

MR. CANDELARIO:

8

THE COURT:

9

MR. CANDELARIO:

That's the sery plea, right?

That's correct.
Okay.

That covers me for an appeal

10

right, but yeah, I've been through these procedures before, but -

11

-

12

THE COURT:

Okay.

13

MR. CANDELARIO:

And I —

I guess I was used to the

14

other procedures that you go through, the only —

15

give up your right to an appeal process, and the sery plea is

16

different.

17

THE COURT: Right.

18

MR. CANDELARIO:

19

THE COURT:

saying that you

From what I understand, right?

Well, I don't know what you understand.

20

What you are giving up today are the rights associated with a

21

trial, and you of course limit some of your rights on appeal.

22

Those rights are really ones associated with whether or not some

23

mistake was made during the trial itself because you don't have

24

the trial.

25

Of course, you don't have the ability to proceed.

MR. CANDELARIO:

Yes, I (inaudible).
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2

THE COURT:
up, rights

But anyway, those are the rights you give

—

3

MR. CANDELARIO:

4

THE COURT:

—

Yes.
associated with the trial.

You certainly

5

have a right to appeal, and that appeal is preserved by this.

6

process today, okay?

7

MR. CANDELARIO:

8

THE COURT:

9

Okay, I understand.

Are you giving this —

giving all of these

rights up of your own free will and choice?

10

MR. CANDELARIO:

11

THE COURT:

12

MR. CANDELARIO:

13

THE COURT:

14

MR. CANDELARIO:

15

THE COURT:

16

(Defendant signs statement in open court)

17

THE COURT:

18
19
20

Yes, sir.

This is your decision, right?
This is my decision.

And no one is forcing you to do this?
No.

All right.

Go ahead and sign the plea.

Counsel, would you provide a factual basis

for the acceptance of the plea?
MR. SEARLE:

Yes, your Honor.

On the date and time —

I

always hate when people do that.

21

THE COURT:

22

MR. SEARLE:

February 20

—

On February 24th, 2006 Mr. Candelario,

23

who was on parole from the Utah State Prison was stopped by

24

Officer Wayman of the Tooele City Police Department for speeding.

25

During that time frame agents from Adult Probation and Parole
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were contacted.

2

Mr. Candelario's property, vehicle and person was undertaken at

3

the scene.

4

at the scene along with two knives in a vehicle registered to him

5

and occupied solely by him.

6

by Tooele County Sheriff s personnel other methamphetamine was

7

located on his person at that time.

8
9
10

They responded to the scene. A search of

Two knives —

THE COURT:

Upon arrival at the jail in a search

All right.

Mr. Candelario, as to Count II,

illegal possession or use of a controlled substance in a drug
free zone, a second-degree felony, how do you plead?

11

MR. CANDELARIO:

12

THE COURT:

13

excuse me, methamphetamine was located

I plead guilty to it.

And as to Count IV, purchase or possession

of a dangerous weapon, a third-degree felony, how do you plead?

14

MR. CANDELARIO:

15

THE COURT:

I plead guilty.

All right.

Based upon those pleas the Court

16

will dismiss Counts I and II —

17

the time you are sentenced within which to withdraw this plea,

18

and you may do that simply by providing in writing the basis why

19

you think the plea should be withdrawn.

20

presented to me and the lawyers may argue about whether I should

21

or should not grant that, but you — that's the way you preserve

22

it, and that's the way you ask for it, and you lose it if you

23

don't do that prior to the time of sentencing.

You have until

Ultimately it's

We're going to set sentencing for the 31st of July at 10

24
25

I and III today.

o'clock.

We'll ask Adult Probation and Parole to prepare a pre-
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sentence report, and your lawyer will get a copy of that. The

2

State will get one.

3

review it, and then we'll put sentencing —

4

on that day.

Okay?

I'll get one.

You'll have a chance to
we'll have sentencing

Thank you.

5

MR. CANDELARIO:

6

MR. NIELSON:

7

(Hearing concluded)

Thank you, your Honor.

Thank you.
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